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COVID-19 and the SFC’s response relating to authorised 

funds 
 

Alwyn Li and Joyce Li  

 

In view of the volatility in local and international markets resulting from the COVID-19 outbreak, the Securities and Futures 

Commission (SFC) issued a circular (Circular) on 27 March 2020 to all managers and trustees/custodians of SFC-

authorised funds reminding managers of their obligations to properly manage the liquidity of funds and ensure fair 

treatment of investors in light of current market conditions.  

 

Recognising that swing pricing and anti-dilution levy are tools commonly used by managers to allocate the costs of 

redemption to redeeming investors to ensure remaining investors are treated fairly, the SFC also provided guidance on its 

expectations if managers are to apply a swing factor or anti-dilution levy beyond the maximum level that has been set out 

in their funds’ offering documents as a temporary measure.  

 

The SFC has also stepped up its monitoring of funds and heightened its reporting requirements. Last but not least, the 

SFC introduced temporary relief measures relating to new fund applications and post-authorisation matters to alleviate the 

administrative burden which managers may face due to potential operational difficulties it may encounter.   

 

The Circular 

 

Effective liquidity risk management and proper valuation of assets have been areas of SFC focus in recent years and the  
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SFC has once again reminded managers of their obligations in the current market situation. In summary, managers are 

reminded to: 

 

a. closely monitor the dealing and trading of their funds, and in the case of exchange traded funds (ETFs), assess 

whether the continuous trading of their ETFs can be conducted in a fair and orderly manner and in the best interests 

of investors; 

 

b. keep investors informed at all times and immediately report to the SFC any untoward circumstances relating to 

their funds; 

 

c. ensure fair and accurate valuation of all assets of the funds; 

 

d. consider the need for any fair value adjustments and constantly review the fair value adjustment policies and 

procedures in light of the rapidly changing market conditions. The process and conduct of fair value adjustments 

should be done in consultation with the trustee/custodian; 

 

e. exercise due care, skill and diligence in managing liquidity of funds, in particular, ensuring that actions taken in 

meeting redemption obligations should not have any material adverse impact on the fund and its remaining 

investors; and 

 

f. use appropriate liquidity risk management tools after consultation with the trustee/custodian. 

 

Trustees/custodians are also reminded of their duty to safeguard fund assets and provide independent oversight of the 

management of funds. 

 

Given the exceptional market conditions, and the SFC’s growing emphasis on the importance of having sound liquidity risk 

management policies and procedures, it is important that managers proactively monitor and manage any potential liquidity 

risks that may arise for their funds. Managers should give the SFC early alerts of any material issues affecting their funds 

(including any intention to increase the swing factor or anti-dilution levy exceeding the one disclosed in the offering 

documents, any serious contemplation of suspension of dealings and significant drop in the value of the fund, e.g. a drop 

of 10% in a fund’s net asset value in a single day) and should consult the SFC if in doubt.  

 

Managers should also take the opportunity to review the appropriateness and effectiveness of their liquidity risk 

management policies and make adjustments where necessary.  

 

Swing pricing / anti-dilution levy 

 

The SFC has updated its FAQ on Post Authorisation Compliance Issues (FAQ) to provide that its prior approval is not 

required if managers wish to apply a swing factor or anti-dilution levy beyond the maximum level disclosed in their funds 

offering documents as a temporary measure. However, managers are still expected to notify the SFC as soon as 

practicable if there is an intention to do so, and the following conditions will also need to be met: 

 

a. prior notice to existing and new investors (and if applicable, distributors of the fund) has been provided through the 

fund’s website and/or its usual communication channels. Following which, the adjusted swing factor can be applied 

immediately; 

 

b. the decision to revise the swing factor under the fund’s swing pricing mechanism must be duly justified (supported 

by proper records/documentation) and in the best interests of investors; 

 

c. the swing factor applied at any time must be representative of the prevailing market conditions and in the best 

interests of investors; and 

 

 

https://www.sfc.hk/web/files/PCIP/FAQ-PDFS/FAQ_on_Post_Authorization_Compliance_Issues_20200401.pdf
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d. the revision and use of revised swing factor must be permitted under the fund’s constitutive documents, and must 

comply with the applicable laws and regulatory requirements. 

 

The issued investors notice will need to be filed with the SFC.  

 

The SFC may ask managers to justify on an ex-post basis the level of the swing factor applied and to provide documentary 

evidence. 

 

The above will apply to anti-dilution levy in a similar manner. 

 

Whilst the updated FAQ only provided guidance on what managers should do if they wish to adopt an adjusted swing 

factor (or anti-dilution levy), managers should closely monitor the liquidity of their funds and continually consider the 

appropriate liquidity risk management tools (including swing pricing, redemption gate and suspension of dealing) to be 

deployed to ensure fair treatment to all investors including redeeming investors and those remaining in the funds. It is 

recognised that it may be necessary to make temporary adjustments to the other liquidity risk management tools (such as 

redemption gate and suspension of dealing) to tailor for the current market conditions caused by the COVID-19 outbreak. 

If managers wish to deviate from the usual practice as described in the offering documents, managers should consult the 

SFC in advance and agree on a resolution on a case by case basis. 

 

Heightened monitoring and reporting requirements 

 

In response to the volatility and uncertainty in local and international financial markets due to the COVID-19 outbreak, the 

SFC has stepped up its monitoring efforts and lowered the thresholds for triggering the large redemption reporting to the 

SFC. Managers are now required to report to the SFC if (i) there has been a cumulative net redemption of 5% or more of 

the fund’s net asset value within a calendar week, and (ii) daily redemptions amount to 2% or more of the fund’s net asset 

value. 

 

Temporary relief measures relating to new fund applications and post-authorisation matters 

 

In view of the potential operational difficulties faced by managers during the COVID-19 outbreak, as a temporary relief, 

the SFC is prepared to accept soft copies of application related documents and post filing documentation in respect of 

new fund applications and post-authorisation matters.  

 

The SFC will also accept un-signed copies of the relevant application forms, information checklists, confirmations and 

other relevant documents (Relevant Forms) accompanied by an email confirmation (from a person who meets the 

signatory requirements for the Relevant Forms) that the Relevant Forms and related documents are in order. The hard 

copies of the Relevant Forms will need to be submitted as soon as practicable afterwards.  

 

For new fund applications, the SFC will be prepared to take up the new fund application if the application fee is the only 

outstanding matter. The application fee shall be paid, by cheque or by other means as agreed with the SFC, as soon as 

practicable after the SFC takes up the application.  

 

For details, please refer to SFC’s FAQ on Application Procedures for Authorisation under the Revamped Process and the 

FAQ on Post Authorisation Compliance Issues. 

 

The guidance on the SFC’s expectations for applying an adjusted swing factor or adjusted anti-dilution levy and the 

temporary relief measures are welcome initiatives during the current market environment caused by the COVID-19 

outbreak. 

 

  

https://www.sfc.hk/web/files/PCIP/FAQ-PDFS/FAQs%20on%20Application%20Procedures_20200401.pdf
https://www.sfc.hk/web/files/PCIP/FAQ-PDFS/FAQ_on_Post_Authorization_Compliance_Issues_20200401.pdf
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Checklist for asset managers: does the HK compliance 

manual need revision? 
 

Lavita Pong 

 
Interestingly, one of the consequences of the Securities and Futures Commission’s (SFC’s) new Business Risk 
Management Questionnaire (BRMQ) is to impose specific obligations on firms even though the BRMQ is not a rule or a 

regulation. For example, firms are basically being required to maintain whistleblowing procedures (see #2 in the table 
below), even though this is not expressly required in any of the SFC’s codes or guidelines. The BRMQ also serves to 
remind firms of some existing regulatory requirements which are often overlooked. 

 

Many specific obligations (including requirements to have certain policies and procedures) are embedded into the BRMQ 

by virtue of the fact that in the case of many of the questions, there is a clear ‘right’ answer and a clear ‘wrong’ answer, in 

the sense that if the wrong answer is given, the firm should expect to hear from the SFC. See for example question #2 

again: “Yes” is the right answer. 

 

We think it makes sense therefore for firms to take advantage of this COVID-19 relatively quieter time to review their 

compliance manuals against the policy and procedure “requirements” set out in the BRMQ and to revise if need be. To 

this end we have listed below the key policies and procedures which are required under the BRMQ so that firms can add 

these to their compliance manuals if they wish. 

 

If any of these items are not already in the compliance manual, there may be a gap between what staff are doing 

operationally and what the SFC expects because staff members are not typically required to conduct themselves in 

accordance with the answers to the BRMQ questions. 

 

Revising the compliance manual to include these policies and procedures will strengthen a firm’s compliance. Furthermore, 

if the manual can also make it clear why this new language has been added, this should help firms complete their BRMQs 

more easily moving forward. 

 

We have listed below the key new policy and procedural “requirements” imposed on asset managers by the new BRMQ 

based on Section A (which is mandatory) and Section B (which relates to fund raising and best execution (i.e. Sections B9 

and B15 respectively)).  

 

 # Requirements BRMQ source  General regulatory source 

 1. Escalation policies relating to 

breaches including risk posed to 

firm’s operations and financial 

position 

Q1(a) Section 

A5 

Paragraph 2 of Part I of Management, 

Supervision and Internal Control 

Guidelines For Persons Licensed by or 

Registered with the SFC (ICG) 

 2. Whistleblowing procedures relating to 

reporting by staff about malpractices 

and unethical behaviours 

Q2 Section A5 General Principles 7 and 9 of the Code of 

Conduct for Persons Licensed by or 

Registered with the SFC (Code of 

Conduct) 

 3. Market risk management policies and 

procedures 

Q2 Part I 

Section A9 

Part VIII of ICG and paragraph 30 of Part B 

of Appendix to ICG 

 4. Credit risk management policies and 

procedures 

Q8 Part III 

Section A9 

Part VIII of ICG and paragraph 23 of Part B 

of Appendix to ICG  

mailto:lavita.pong@deacons.com
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 # Requirements BRMQ source  General regulatory source 

 5. Liquidity risk management policies 

and procedures including procedures 

relating to adequacy of funding 

Q12 & Q15, 

both Part IV 

Section A9 

Part VIII of ICG and paragraphs 32 to 34 of 

Part B of Appendix to ICG 

 6. Operational risk policies and 

procedures 

Q18 Part V 

Section A9 

Part VII of ICG 

 7. Politically exposed persons related 

AML policies and procedures 

(also read our other article in our 

newsletter) 

Q1(a) Part I 

Section A12 

2.1 of Guideline on Anti-Money Laundering 

and Counter-Financing of Terrorism (For 

Licensed Corporations) 

 8. Best execution policy  Q1(a) Section 

B15 

Paragraphs 3.2 of the Code of Conduct, 

3.2 of the Fund Manager Code of Conduct 

and 6 of Part VII of ICG 

 
 

Five common themes from Deacons health checks on 

private placement agents 
 

Connie Chan  

 

This is the final article in our SFC compliance health check series, and we will focus on the issues we commonly identify 

in health checks on SFC licensed private placement agents. References in this article to the Code of Conduct are to the 

Code of Conduct for Persons Licensed by or Registered with the SFC. 

 

1. Insufficient records on professional investor (PI) assessment. Some private placement agents do not keep 

records of their PI assessments even though most firms are only permitted by the terms of their licences to solicit 

investments for their GP clients from PIs. In a routine SFC inspection, the SFC is likely to review how these firms 

(i) establish and verify the PI status of investors; and (ii) assess and treat PIs, for the purpose of the Code of 

Conduct, so private placement agents need to make sure that they keep relevant records and can make them 

available to the SFC. 

 

2. Lack of documents on suitability assessment. We still find that some private placement agents do not have any 

records of the suitability assessments they have performed (e.g. on single family offices). Private placement agents 

need to make sure that records (including any material queries raised by the investor and the responses given) 

which support the suitability conclusions are kept unless they are serving institutional PIs or eligible corporate PIs 

(which may not be the case with a single family office investor). 

 

3. Investment products not classified in accordance to risk rating and whether they are derivative products. 

Some private placement agents do not assign a risk rating to the funds for which they are raising capital or classify 

the funds as derivative products or otherwise. Suitability involves matching the risk return profile of the fund with 

the investor’s circumstances. Private placement agents therefore need to understand each fund they try to sell and 

assign a risk rating to it as part of their suitability obligations (as and when they apply). They also need to determine 

whether the fund is a “derivative product”, and if so, they need to make sure that the investors understand that and 

have sufficient net worth to be able to assume the risk associated with investing in the fund. 

 

4. Disclosure of fees. Some private placement agents do not disclose the fee arrangements they have with the fund 

manager clearly enough to investors as required under the Code of Conduct. This is never required with institutional 

PIs but it may be with corporate investors and is always required with individual investors. When such obligations 

mailto:connie.chan@deacons.com
https://www.sfc.hk/web/EN/assets/components/codes/files-current/web/codes/code-of-conduct-for-persons-licensed-by-or-registered-with-the-securities-and-futures-commission/code-of-conduct-for-persons-licensed-by-or-registered-with-the-securities-and-futures-commission.pdf
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apply, the agent needs to disclose to the investor, before or at the point of the execution of the subscription 

agreement, whether they will receive a fee and how it is calculated. 

 

5. Licensing/registration requirements not assessed prior to overseas private placement. From our health 

check interviews, we note that some staff members who travel out of Hong Kong to meet with potential investors 

are not very familiar with the local licensing/registration requirements in those other countries. Licensed firms need 

to adhere to the legal and regulatory requirements of all relevant jurisdictions so it is important that compliance 

establish policies and procedures around staff conducting overseas marketing activities.  

 

If you would like advice on any of the obligations referred to above or to discuss our health check service, please do not 

hesitate to contact Jane McBride (email: jane.mcbride@deacons.com; tel: 2825 9213) or Connie Chan (email: 

connie.chan@deacons.com; tel: 2825 9431). 

 

Previous articles 

 

Five common themes from our asset manager health checks  

Five common themes from Deacons health checks on hedge fund managers 

Five common themes from Deacons health checks on private equity managers 

 

 

Overcharging and failure to disclose remuneration 
 

Rory Gallaher  

 

The Securities and Futures Commission (SFC) has prohibited Ms Chan Tan Lo (Chan) from re-entering the industry for 

14 months for overcharging and failings in relation to disclosure of information about the final execution prices and/or the 

actual commission rates charged in connection with a number of bond transactions. 

 

Chan’s conduct was in breach of General Principles 1 (honesty and fairness) and 5 (information for clients) and paragraph 

2.1 (accurate representations) of the Code of Conduct for Persons Licensed by or Registered with the SFC (Code of 

Conduct). 

 

Summary of facts 

 

Chan was an associate director and relationship manager (RM) of BOCI Securities Limited (BOCI). She was a licensed 

representative accredited to BOCI for type 1 (dealing in securities) and type 2 (dealing in futures contracts) regulated 

activities between 13 May 2004 and 11 April 2016. Chan is currently not licensed by the SFC. 

 

BOCI’s regular sample checking of telephone recordings identified nine bond transactions (Bond Transactions) which 

Chan executed for two clients from 1 March 2016 to 23 March 2016 where Chan charged commission rates higher than 

had been previously agreed with the clients. The clients had agreed with Chan that BOCI could charge them a commission 

of 0.2% of the execution price in bond transactions. 

 

The audio-recordings showed that during the price quotation stage Chan quoted the best available prices to the clients for 

the Bond Transactions and either expressly told the clients that there would be a mark-up of 0.2%, or did not correct the 

clients’ understanding that there would be a mark-up of 0.2%. Subsequently, the Bond Transactions were executed at a 

better price than the prices quoted by Chan.  

 

It is not clear from the statement of disciplinary action what information was provided to the clients on execution, but the 

inference is that they were charged the quoted price plus 0.2% mark-up. The SFC stated that Chan failed to disclose the 

actual execution prices and the actual commission rates/mark-up charged by her, and/or provided inaccurate information 

about the execution prices and commission rates/mark-up. As a consequence, the commission rate/mark-up actually paid 

mailto:jane.mcbride@deacons.com
https://www.deacons.com/news-and-insights/publications/five-common-themes-from-our-asset-manager-health-checks.html
https://www.deacons.com/news-and-insights/publications/five-common-themes-from-deacons-health-checks-on-hedge-fund-managers.html
https://www.deacons.com/news-and-insights/publications/five-common-themes-from-deacons-health-checks-on-private-equity-managers.html
mailto:rory.gallaher@deacons.com
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by the clients was between 0.2% and 0.8% higher than the rates which had been agreed. Despite Chan’s knowledge that 

the commission she ultimately charged the clients was higher than that agreed, she failed to inform the clients and/or 

provided misleading information to the clients about the price and/or the commission. The SFC considered her conduct to 

be dishonest. 

 

Conclusion 

 

The SFC concluded that Chan is not a fit and proper person to be licensed and that she should be prohibited from re-

entering the industry for 14 months. 

 

The case demonstrates the value of sample checking and carefully analysing the content of transaction audio-recordings.  

 

 

Five AML policy hints for the AML MIC 
 

Lavita Pong 

 

Corporations licensed by the Securities and Futures Commission (SFC) are not only required by regulation to have 

adequate AML policies, they may also need to be able to provide these to a foreign financial institution if they are 

conducting customer due diligence measures for the foreign financial institution for example a Cayman fund manager. 

 

We highlight in this article five key areas that an AML policy should cover. 

 

1. Business Risk Management Questionnaire (BRMQ) 

 

Many of the questions in the BRMQ (for AML see Section A12) are hypothetical but what the SFC wants to know is whether 

the firm has policies and procedures so that in the event of these things occurring, staff would be required to take 

appropriate steps. Firms need to make sure therefore that their policies and procedures provide adequately for these 

matters. In relation to AML, this means ensuring that the AML policy (or procedures): 

 

 requires that enhanced customer due diligence measures be taken in the event that the firm takes on a high risk 

client (Q3 Part II) and distinguish in this regard between the steps required for (Q1(a) Part I):  

o foreign politically exposed persons (PEPs) and  

o domestic PEPs and international organisation PEPs  

(unless the policy prohibits all high risk customers) 

 

 includes one or more of the permissible means of verifying a customer’s identity in the event that the take-on 

process is done remotely (unless the policy prohibits “non-face-to-face” clients) (Q4 Part II) 

 

 mandates transaction monitoring (Q5 and Q6 Part III) – even if the firm only does fund raising (although the 

frequency and intensity can be designed on a risk-based approach relevant to the business scope) 

 

 has processes for reporting suspicious transactions (Q7 Part IV) – even if the firm has never identified a suspicious 

transactions and name screening (Q8 and Q9 Part V) 

 

2. SFC circular on third-party payments and deposits  

 

The SFC has repeatedly emphasised its concerns about the high ML/TF risk where third-party payments are made into or 

from a client account.  

 

On 31 May 2019, the SFC issued a Circular to Licensed Corporations and Associated Entities - Third-party Deposits and 

Payments in which it explained that recent enforcement actions had shown that firms’ policies and procedures relating to 

mailto:lavita.pong@deacons.com
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/aml/doc?refNo=19EC39
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/aml/doc?refNo=19EC39
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third-party payments and deposits were often deficient. The SFC also pointed out that the AML policy should be specifically 

approved by the Manager-In-Charge of AML/CFT (AML MIC) after they have ensured that is sufficient and effective.  

 

3. AML/CFT self-assessment checklist published by SFC 

 

We recommend AML MICs use this checklist (issued in April 2019) to check whether the firm’s AML policies are sufficient.  

 

4. SFC circular on inspection findings relating to AML/CFT  

 

On 31 August 2018, the SFC issued a circular in which it discussed the routine inspection (i.e. examination) findings of the 

Intermediaries Supervision Department in relation to firms’ AML/CFT measures and controls. These deficiencies included: 

 

 Institutional Risk Assessment 

 

 Customer Risk Assessment 

 

Therefore AML MICs would be well advised to ensure that both of these areas are provided for adequately in their AML 

policies.  

 

5. SFC’s AML seminars and training 

 

On 3 December 2019, the SFC published the slides they had used at their November 2019 AML seminars (available here). 

These provide a comprehensive overview of the major Hong Kong AML regulatory developments and the SFC’s areas of 

focus. AML MICs should therefore read these carefully and ensure that their AML policies cover all the points highlighted 

by the SFC. The SFC has also encouraged the industry to use these slides in their internal AML training. 

 

 

Australia’s new foreign financial services regime 
 

Stuart Johnson and Tze Ting Liew of MinterEllison 

 

We previously shared a high level snapshot of the new regulatory framework for foreign financial service providers (FFSPs) 

released by the Australian Securities and Investment Commission (ASIC) that enables FFSPs to provide financial services 

to Australian wholesale clients. This article provides further details on the new regulatory framework and the eligibility 

requirements for the Foreign AFSL and Funds Management Relief. 

 

New regime 

  

From 1 April 2020, subject to the transition periods below, FFSPs will need to either: 

 

1. obtain a foreign Australian financial services (AFS) licence (Foreign AFSL); or 

 

2. rely on the funds management relief which permits FFSPs to provide ‘funds management financial services’ to 

‘eligible Australian users’ (Funds Management Relief). 

 

Transition period 

 

Existing FFSPs currently relying on pre-existing passporting relief will have a two-year transition period from 1 April 2020 

to 31 March 2022 to comply with the new regime to continue their operations in Australia. The ‘limited connection’ relief 

has also been extended until 31 March 2022 to provide transitional relief to FFSPs. 

 

 

https://www.sfc.hk/web/EN/rules-and-standards/anti-money-laundering-and-counter-terrorist-financing/other-publications-and-information-sources.html
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/aml/doc?refNo=18EC64
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/aml/doc?refNo=19EC71
mailto:stuart.johnson@minterellison.com
mailto:tzeting.liew@minterellison.com
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Foreign AFSL 

 

The Foreign AFSL regime allows FFSPs from jurisdictions that ASIC considers are sufficiently equivalent jurisdictions to 

Australia to apply for a Foreign AFSL so that the FFSP can provide a range of financial services to Australian wholesale 

clients from inside or outside Australia. ASIC currently considers the following foreign jurisdictions to be sufficiently 

equivalent jurisdictions (and may add to this list in the future): Canada (Ontario), Denmark, France, Germany, Hong Kong, 

Luxembourg, Singapore, Sweden, the United Kingdom and the United States.  

 

If an FFSP is not authorised under one of the sufficiently equivalent jurisdictions set out above, the FFSP will need to 

consider whether: 

 

1. it can rely on the Funds Management Relief set out below; 

 

2. rely on another exemption from the need to hold an AFS licence; or 

 

3. apply for a ‘standard’ AFS licence.  

 

Eligibility to apply for a Foreign AFSL 

 

FFSPs seeking to apply for a Foreign AFSL must: 

 

 be authorised in a sufficiently equivalent jurisdiction (see above) to provide substantially the same financial services 

that the FFSP wishes to provide in Australia; 

 

 have a local agent appointed under the regime, unless the FFSP is a company; 

 

 have a reasonable belief that it is fully compliant with any laws of its home jurisdiction relating to the provision of 

financial services to wholesale clients; 

 

 understand and be able to comply with your obligations as a Foreign AFSL holder and with your licence conditions; 

and 

 

 submit a number of supporting ‘proof’ documents to ASIC as part of the Foreign AFSL application process. 

 

Funds Management Relief 

 

The Funds Management Relief exempts FFSPs from having to hold an AFS licence if they provide, from offshore, ‘funds 

management financial services’ to ‘eligible Australian users’ and do not otherwise carry on a business in Australia. There 

is no revenue cap for this relief. 

 

There are three kinds of funds management financial services covered by the relief: 

 

 dealing in, advising on, making a market in (as issuer) or providing a custodial and depository services in relation 

to an offshore fund financial product; 

 

 dealing in any kind of financial products under a portfolio management services agreement; and 

 

 providing a custodial or depository service under or in relation to a portfolio management services agreement. 

This relief applies to the provision of funds management financial services to the following types of professional investors: 

 

 responsible entities of registered schemes;  



 

10 

 

   

 

 superannuation trustees if the fund has at least A$10 million net assets; 

 

 licensed trustees of wholesale trusts;  

 

 entities regulated by the Australian Prudential Regulation Authority (APRA); and  

 

 government authorities. 

 

Eligibility to rely on the Funds Management Relief 

 

To rely on the Funds Management Relief, an FFSP must: 

 

 not have a place of business in Australia; 

 

 appoint a local agent for service; and  

 

 confirm the following to ASIC: 

 

o intention to rely on the relief; 

 

o the FFSP’s home jurisdiction and that it can provide funds management financial services in its home 

jurisdiction;  

 

o the FFSP’s home jurisdiction regulator is a signatory to the IOSCO Multilateral Memorandum of 

Understanding Concerning Consultation and Cooperation and the Exchange of Information (MMOU); 

 

o on the written request of ASIC or the home regulator, the FFSP will enable the disclosure of information 

between ASIC and the home regulator; and 

 

o that it will comply with written notices from ASIC and assist ASIC during surveillance checks.  

 

Application process 

 

Applying for either a Foreign AFSL or Funds Management Relief requires written submissions and the lodgement of certain 

documents, as set out above. Note that obtaining and maintaining a Foreign AFSL involves paying an annual fee. 

 

Next steps 

 

We can assist FFSPs navigate the new regime and identify the best course of action for FFSPs to continue operating in 

Australia. Please contact us if you would like to discuss the new FFSP regime and how it applies to your business. 
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There is a reason approval is required 
 

Rory Gallaher 

 

Approval mechanisms form an important part of risk management. The Four Eyes Principle (also known as the two-person 

rule) is a widely used internal control mechanism which requires that activities or transactions which involve material risk 

must be subject to checking by someone who is competent and has appropriate authority. 

 

Approval of a transaction implies that the approver has reviewed the nature and terms of the transaction (and any 

supporting documentation), and is satisfied that the transaction is appropriate, accurate and complies with applicable 

requirements. Approvers should review supporting documentation, question unusual items, and make sure that necessary 

information is obtained to justify the transaction before they give approval. 

 

In a recent enforcement case by the Securities and Futures Commission (SFC), a responsible officer (RO), who was also 

the chief executive officer (CEO) of a licensed company (Company), placed 199 illegal short selling orders involving 21 

listed securities through his personal account and the discretionary account of a client without informing the Company or 

the client. He concealed his uncovered positions by buying the relevant stock at the end of the trading day. Sometimes he 

would cover his position through a cross trade with his discretionary client at a price favourable to himself. 

 

Another RO, who was responsible for monitoring employee dealings and supervising the operation of discretionary 

accounts at the Company at the material time (the Supervising RO), routinely approved the CEO’s transactions without 

making any inquiries nor checking whether there were any irregularities. 

 

The Hong Kong Stock Exchange (the Exchange) made enquiries of the Supervising RO in March 2014 regarding some 

of the CEO’s short sales, but he failed to conduct any proper investigation. 

 

Although the Supervising RO issued a warning letter to the CEO on behalf of the Company in early April 2014 following 

the Exchange’s enquiries, he continued to rubber-stamp the CEO’s personal dealings.  As a result, the CEO was able to 

continue his illicit activities for another two months. 

 

The SFC found that the CEO had failed to: 

 

 obtain proper approval for his personal dealings, short sales and cross trades as required by the licensed 

company’s internal policies; 

 

 avoid conflict of interest and take steps to ensure fair treatment of the client in operating the client’s discretionary 

account; and 

 

 report cross trades to the Exchange on four occasions as required by its Rules. 

 

The CEO was banned from the industry for 28 months following his criminal conviction for illegal short selling; the 

Supervising RO’s licence was suspended for 7 months; and the Company was publicly reprimanded and fined HK$6.3 

million. 

 

The Company was a relatively small enterprise, and it is likely that there was a high degree of trust between the ROs: such 

businesses often operate as quasi partnerships, which rely on the partners’ good faith and integrity. However, the case 

demonstrates the need for vigilance even in such a relationship. 
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Hong Kong SFC licensing and compliance hints 
 

Connie Chan  

 

Is your firm monitoring compliance with the liquid capital thresholds continuously?  

 

As the financial resilience of some firms is being tested in the face of the COVID-19 crisis, it is timely for us to remind 

clients that a HK SFC licensed firm’s “liquid” capital must always exceed its “required” liquid capital and that it must formally 

notify the SFC "as soon as reasonably practicable and in any event within one business day of becoming aware”,if , 

amongst other things, its liquid capital ever falls below 50% of the liquid capital reported in its last submitted return or 120% 

of the required minimum amount.  

 

Where a notification is required, the firm also needs to furnish the SFC with the details of the drop and where applicable, 

details of any steps it has taken or proposes to take to prevent its liquid capital from falling below the required liquid 

capital. If the liquid capital is in the 20% buffer zone, typically, the SFC will want an urgent injection of new capital.  

 

Deadline for passing regulatory examinations – automatically extended by three months 

 

The SFC published FAQs on licensing related matters in light of the COVID-19 pandemic on 31 March 2020 in which it 

announced that individuals who need to pass post-licensing regulatory examinations by 30 September 2020 will now have 

an additional three months within which to pass them. The deadline has been automatically extended so they do not need 

to submit any application to the SFC.  

 

Unfulfilled CPT hours can be carried forward to 2021 

 

In light of the fact that many courses have been suspended or cancelled because of the current situation, the SFC has 

also decided to allow all licensed individuals who are unable to fulfil their 2020 CPT hours this year, to carry forward any 

unfulfilled CPT hours to 2021. 

 

 

Recent publications 

 

SFC submission deadline for BRMQs is 30 April 2020 

 

Prevention and Control of Disease (Prohibition on Group Gathering) Regulation 

 

MOFCOM released measures for further reform and opening up aimed at foreign investment stability amid the COVID-19 

outbreak 

 

SFC enforcement spree against bad apples 

 

The Securities and Futures Commission reports on leveraged foreign exchange trading activity 

 

Deacons in the first Court of First Instance hearing via video link in the midst of court closure due to COVID-19 pandemic 

 

COVID-19 reminder by SFC of suitability and client information obligations 

 

China speeds up the making of 2020 Negative List and Catalogue of Encouraged Industries for Foreign Investment 

 

Closing the operations of a solvent company in Hong Kong 

 

mailto:connie.chan@deacons.com
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First ruling on late disclosure of inside information concerning takeover talks 

 

SFC delays implementation of certain regulatory expectations and issues FAQ guidance on licensing issues resulting from 

COVID-19 pandemic 

Reform to Hong Kong’s data protection law finally on the horizon. Watch this space! 

 

Chinese government publishes draft rules on the administration of foreigners’ permanent residence 

 

A new structure for PE funds in Hong Kong 

 

Managing legal risks during a crisis 
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